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TOPIC OF THE MONTH

203@ DID WE WIN, REALLY?

February 2023, the Court of Final Appeal (CFA) found the government
breached the rights of two transgender men (Q & Tse) by refusing them to
amend their gender entry on their Hong Kong Identity Cards (HKID) without
full Gender Affirming Surgery (GAS) ", marking this a landmark ruling for
trans rights progression.

However, later developments revealed that the Immigration Department
suspended Ryousuke, a deaf trans man’s application to update his gender
2017

marker, despite him completing full GAS in November 2022. Ryousuke was
able to change the gender marker to male eventually, but his situation
raises questions - does Q & Tse’s victory guarantee the rights of every trans
individual in Hong Kong? What does it mean for those who have already
undergone GAS?

?Gender Affirming Surgery (GAS)

2023 @

Previously known as Sex Reassignment Surgery, GAS is
the medical process of transgender persons use to affirm
their gender identity. Recently, the community has also
started advocating for the use of “Gender Affirmative
Care”, highlighting the importance that surgery is not
the only option to seek body affirmation - which can also
include hormone care, speech therapy and mental
health care.

Media coverage of Ryousuke’s application

https://hongkongfp.com/2023/03/11/hong-kong-suspends-applications-to-change-gender-marker-on-id-cards-following-top-court-

defeat/

Judgment of the first judicial review:
https://legalref.judiciary.hk/lrs/common/search/search result detail frame.jsp?DIS=119924&0S=%2B&TP=JU&ILAN=tc

Judgment dismissing the appeal:

https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=142010

Final appeal ruling the victory of Q & Tse:

https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=150362
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THE CHRONICLES OF Q & TSE'S CASE

In 2015 & 2017*, three trans men filed for appeal because they were denied to change
their ID gender to male. Two of them (Q & Tse) filed for another appeal after losing
their case in 2019. The High Court once again rejected their request in 2022. The court
verdict stated that the completion of gender affirming surgery (here implies (i) the
removal of the uterus and ovaries and (ii) construction of some form of a penis for
trans men) is the requirement of HKID gender change. The fact that the applicants'
health conditions allow them to undergo said surgery but they decide not to, does not
comply with the conditions for a gender change thus the argument for discrimination
and inhumanity is considered void because they 'exercised choice'. The arguments
and verdict in 2022 that declined Q & Tse's application:

Q & TSE's argument The court's verdict

If the applicants reserve their
reproductive systems, and if they were
pregnant and gave birth will lead to legal
and social issues

Requesting Gender Affirming Surgery is
an invasion of privacy

The surgery is high risk yet low successful
rate. They have no urgent need to
undergo surgery, thus using that as a
condition to change their gender is
inhumane and insulting

Surgery is a reasonable balance between
public interest and personal privacy,
does not go against human rights

Gender Transition requires objective
medical assistance to determine if the
person has completed transition. Surgery
is the ultimate assurance they will not
regret their decision

They have lived as a male for years, and
also were issued the Gender Recognition
Certificate by the British Government

Medically they do not need surgery, and

said surgery has no healing purpose Society does not have sufficient facilities
nor mentally prepared to accept trans
people who haven't completed surgery
to change their ID gender

*List of juridical citation number related to this case:
e HCAL 229/2015
e HCAL 154/2017
e HCAL 189/2017
e CACV183-183/2019
e FACV8-9/2022



MORE ABOUT 0 & TSE

The two applicants were assigned female at birth, realised their transgender
identity from a young age, later started on testosterone and underwent top
surgery. They both didn't feel the urgent need to pursue bottom surgery. Their
gender on the British passport was amended as male?, and they enjoy basic
013@ legal rights in the UK such as marriage and adoption as male accordingly.
Nonetheless they were not able to change their gender on their HKID.

Applicant Q*

Experienced gender dysphoria since 16

e Started living as a male since 2011

e Obtained a UK passport with a male gender marker
in 2014

e Underwentirreversible top surgery in 2015

2017@

Applicant Tse*

e Received assessments and was confirmed

experiencing gender dysphoria since 2012 at 19yo

2023@ e Underwent top surgery within the years 2011-2015

e Obtained his Gender Recognition Certificate in
the UK after living as a male for 4 years in 2016

?Gender Recognition Act 2004

Gender Recogpition Act 2004 was
enacted by the UK legislative body,
is an Act to make provision for and
in connection with change of
gender.

*Final appeal ruling the victory of Q & Tse:

https://legalref.judiciary.hk/lrs/common/ju/ju_frame.jsp?DIS=150362
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WHEN DID THE GOVERNMENT MAKE IT SO DIFFICULT TO CHANGE YOUR GENDER?

Transgender issues have always been on the periphery of social equality
conversations. It wasn’t until 2013's W v Registrar of Marriages, which is widely coined
as one of the turning points of transgender rights in Hong Kong.

Trans woman W underwent gender affirming surgery in 2008 and changed her HKID
gender to Female. Same year in November, W made an inquiry through her attorney
to figure out if she can legally marry her boyfriend. The Registrar of Marriages
rejected her request on the grounds that W's birth certificate assigned her as male at
birth, whilst the HK government only refers to a person's birth certificate but not
HKID or passport for marriage purposes. At the time HK does not recognise same sex
marriage.

W submitted the case to the court for judicial review, saying that her marriage and
privacy rights were violated. Both the Court of First Instance and the Court of Appeal
rejected W's claim. W made her case to the High Court, was ruled in favour of the case
in 2013, and she could finally marry her boyfriend as a woman. The High Court issued
a one-year stay of enforcement of the ruling to give the government more time to
amend the Marriage Ordinance.

However, the amendment Bill did not pass through the Legislative Council. At
instances when trans persons can marry as their identified gender as reflected on
the change of HKID gender marker only by the result of the Judicial Review, but
not by law.

In response to W’s victory, the government established an Inter-departmental
Working Group (IWG) on Gender Recognition (“IWG”) in 2014 to consider legislation
and incidental administrative measures that may be required to protect the rights of
transgender persons in Hong Kong in all legal contexts after W's case. The first part of
its consultation paper was released in 2017.

Hong Kong's Gender Recognition consultation paper in 2017:
https://www.iwggr.gov.hk/eng/pdf/consultation01.pdf



https://www.legco.gov.hk/yr13-14/english/panels/se/papers/se0107cb2-588-8-e.pdf
https://www.iwggr.gov.hk/eng/pdf/consultation01.pdf

In this consultation paper, it clearly states that in order for trans individuals to change their
HKID gender, they’ll have to:

(Note: The Immigration Department revised its guideline in 2012 explicitly stating the below mentioned conditions,
during the appeal of the W case)

RN

= | Top surgery was not mentioned as a mandatory
procedure in the consultation paper - ironically,
itis more of a concern when it comes to
surgical intervention for most trans men

2017@

Given the rigidity of these conditions, it
inadvertently created obstacles for the
transgender  community to  acquire
necessary gender recognition (ie changing
their gender markers on their HKID). This
guideline, although has explicit deﬁni;cion
and distinction between gender and sex, the
result of defining a person’s gender identity
and in extension, in providing gender
recognition guidelines, at the end was
referred back to their sex characteristics.

2023 @

?Gender vs Sex

Despite the rigidity of the definition in the paper, here’s a more commonly
accepted definition by the trans community:

Gender is your psychological sense of self. Who you, in your head, know yourself
to be, based on how much you align (or don’t align) with what you understand to
be the options for gender.

Sex (sometimes called biological sex, anatomical sex, or physical sex) is
composed of things like genitals, chromosomes, hormones, body hair, and more.




GENDER RECOGNITION - WHAT DOES YOUR HKID ACTUALLY DO?

Technically, your HKID only serves administrative
purposes but not legal purposes. It serves as a
document of proofing your identity - you’d be asked
to show your HKID at the bank to show that you
actually own the bank account; you’d be asked to
show your HKID when you apply for a job, and HR
wants to know if you can be legally employed in HK. LEGAL
Administrative documents (HKID) can be used in DOCUMENTS
legal proceedings or as a form of identification, but
its purpose is different from legal documents such as
birth certificates, contracts, deeds, leases, wills, etc.

ADMINISTRATION
DOCUMENTS

HKID is one of the most important indicators for the transgender community
in obtaining gender recognition. Gender recognition entitles that transgender
persons' gender identity to be recognised and protected by the law, and be
displayed on statutory identification documents such as ID cards and
passports. Even after the landmark ruling in Feb 2023, a trans person can
change their HKID (binary) gender without full GAS, it does not automatically
guarantee them a comprehensive legal affirmation and protection, which
could include right to marriage and family, free movement in and out of the
country, right to social security (eg insurance coverage) and equal
opportunities etc.

Instead of “creating public unrest” or “damaging traditional values” as the
previous rulings mentioned, the absence of an affirmative HKID gender only
creates inconvenience on day-to-day activities - worrying the possibility of
getting detained at passport control; suffering from questions and looks
when the bank teller tries to make sense of why you look different from your
HKID gender; feeling anxious having to come out during a job interview...
Having a HKID that matches the gender that you’re living as, not only does it
elevate the euphoric affirmation that strengthens a trans person’s mental
health, but also remove barriers and constraints for trans persons to live a

fulfilling life.
The three pillars of Transgender issues

Gender Identity, Gender Transition and
Gender Recognition are the three pillars
when discussing issues regarding the
transgender community.




Marriage rights related

Gender recognition related

LOCAL AUTONOMY - WHAT ARE HONG KONG'S OPTIONS?

In both W’s and Q & Tse’s cases, the jurisdictional representatives took gender
recognition legislation references from outside of Hong Kong. Apart from the UK
Gender Recognition Act 2004, examples from Asia-Pacific, Europe, North and South
America have also been referenced to.

All 47 Member States of the Council of Europe provide legal
recognition to a change of gender and to respect the right to
marry of a post-operative transgender person in their gender

In the US, only 3 states explicitly forbids

] P operative transgender individuals are
marriage of transgender individuals

In China, Taiwan and Singapore, post-
] allowed to marry in their affirmed gender

International gender
e recognition systems

Gender recognition systems varies across

the world?, in reference to the UK’s 1.Self declaration

Gender Recognition Act 2004, individuals 2.Expert assessment

are allowed to change their legal gender 3.Completion of GAS

under expert assessment 4.No change of gender at all

The case R (McConnell) v Registrar General for England and Wales
which refers to a trans man who was successfully pregnant
through intrauterine insemination and successfully carried the
child to term, was used in Hong Kong's Q & Tse case as
challenging traditional family values.

Question to self: What does being a ‘mother’, ‘father’, ‘parent’ or
‘single parent’ or ‘adoptive/ foster parent’ mean ?

Read McConnell’s story here:
https://www.theguardian.com/society/2019
[apr/20/the-dad-who-gave-birth-pregnant-
trans-freddy-mcconnell



https://www.theguardian.com/society/2019/apr/20/the-dad-who-gave-birth-pregnant-trans-freddy-mcconnell
https://www.theguardian.com/society/2019/apr/20/the-dad-who-gave-birth-pregnant-trans-freddy-mcconnell

IS THERE ONLY ONE SIZE FIT ALL?

As mentioned in the 2017 consultation paper, the ING recommended a 'Dual-track
gender recognition scheme' ("Dual-track scheme"), providing two options for two
outcomes:

Mandatory surgery Change gender

completion markers on ID

DUAL-TRACK

SCHEME More lenient procedure Gender recognition

(e.g. no need to complete surgery, forall or part of the
but need more supporting evidence) legal purpose

However, in Hong Kong’s context, with an average waiting time of 10 years to undergo
GAS (bottom surgery), where per year only 6 individuals have the scheduled
opportunity to receive surgical treatment. More so, the trans community comes in all
forms - there is no one gender transition journey that fits all. When we examine the
diversity and inclusiveness within the community, is there a possibility to implement a
multi-track scheme, so that the applicant can choose what works best for them:

Complete surgery
H Flexibility for
Professional assessment different pathways
for all or partial

I Self declaration . legal purposes
I Other? .




WHAT'S NEXT?

Despite W’s, Q & Tse’s well-deserved victory after years of legal battle, there are still
questions whether the ruling automatically guarantees an inclusive gender
recognition system is truly inclusive and that can benefit the most. With W’s right to
marry, acknowledgment of her female identity, does it also imply trans women can
participate in sports competition as their identified gender? In the case of insurance
coverage, is it safe to assume that the community can get covered according to their
physical condition whilst recognised as their identified gender? Or will there be
unreasonable extra loading incurred for the same coverage for cis folks?

Gender Transition is a journey, it is also a series of decisions that can vary differently
across the community. Whilst a clear-cut ruling provides clarity on the particulars on
this certain court case, it might not provide sufficient insights on the realistic
practices. In the current gender binary Hong Kong, there is very little to no room for
nonbinary folks to explore any potential affirmative gender recognition practices. This
might be of a consideration as the abovementioned multi-track scheme, where
“other” could be a consideration of offering third gender or gender X options. This is a
practice that a number of countries have adopted, including Australia, Canada,
Iceland and more, and most recently in Mexico. Perhaps, an inclusive gender
recognition system should be beneficial to most - to cater our individuality, and truly
recognise the diversity within the transgender community.
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https://www.reuters.com/world/americas/mexico-new-non-binary-passport-can-now-sidestep-male-or-female-box-2023-05-18/

